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Review of Sexual Behavior in Rape from the Perspective of Legal Doctrine

A Case Study of Luo Inserting Dildo into the Victim’s Vagina
MA Lu-yao
(Zhejiang University, Hangzhou 310008, China)

Abstract; The behavior of inserting body parts or implements besides penis into a woman’ s vagina should be
interpreted as sexual behavior in rape. Firstly, in our country’ s criminal law, the legal interest of rape is
women’ s negative sexual freedom. Compared with inserting penis into a woman’ s vagina, the infringement to
the freedom of avoiding sex of is essentially the same. Secondly, the relative separation between sexual behav-
ior and reproduction provides the premise of interpreting this as sexual behavior, although it is impossible to
cause pregnancy and delivery. Thirdly, from view of the victim, this behavior is able to cause same mental
and physical injury as inserting penis. Lastly, from perspective of the actor, this behavior is consistent with in-
serting penis in many aspects, including inducement, the satisfaction of the actor’ s inner demand, and the
cognition of the behavioral nature. Therefore, it is rational that such behavior is interpreted as sexual behavior
in rape from the perspective of legal doctrine. It is not that the judiciary arrogates the authority of the legisla-
ture.

Key words :rape; sexual behavior; mental injury; physical injury
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